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FROM Janes M Taylor [/s/
Executive Director for Operations

SUBJECT: FI NAL " REVI SED GUI DANCE ON DI SPCSAL OF NON- ATOM C
ENERGY ACT OF 1954, SECTION 1le.(2) BYPRODUCT
MATERI AL | N TAI LI NGS | MPOUNDMENTS, " AND FI NAL
"POSI TI ON AND GUI DANCE ON THE USE OF URANI UM M LL
FEED MATERI ALS OTHER THAN NATURAL ORES'

PURPOSE:

To obtain Conm ssion approval of two final guidance docunents
related to the Uranium Recovery Program (Attachnment 1).

BACKGROUND:

Over the past several years, the U S. Nucl ear Regul atory

Comm ssion staff has devel oped gui dance on proposed activities,
ot her than the normal processing of native uraniumore, at
uraniummlls. On August 7, 1991, SECY-91-243 inforned the
Conmmi ssion of the staff’s proposed approach for responding to
applicant requests to dispose of material other than Atom c
Energy Act (AEA) of 1954, Section 1le.(2), byproduct material in
mll tailings inpoundnents. On January 17, 1992, the staff
provi ded revisions to the gui dance proposed in SECY-91-243, to
address concerns rai sed by the Comm ssion, in a Staff

Requi rement s Menorandum (SRM dated Septenmber 20, 1991
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SECY-91- 347, dated Cctober 25, 1991, requested Comm ssion
approval of proposed staff gui dance on a related urani umrecovery
i ssue. This guidance defined "ore" to enconpass a broad range of
uraniumml|l feed materials, but included procedures to ensure

t hat approval of a specific feed material would not be given if
the proposed processing were primarily to permt the disposal of
the feed material in a tailings inpoundnent.

In an SRM dat ed Decenber 3, 1991, the Comm ssion directed the
staff to publish the two proposed policy guidance docunents in a
singl e Federal Register notice, for public corment. On April 30,
1992, the Commi ssion approved a Federal Register notice conbining
the two gui dance docunents. The notice was published in the
Federal Register on May 13, 1992, requesting public coment
within 30 days. Additionally, copies of the Federal Reqgister
notice were sent to the U S. Departnent of Energy (DOE), the U.S.
Envi ronmental Protection Agency (EPA), Agreenent States, and Low
Level Waste Conpacts, for review and conment. The Federa

Regi ster notice (Attachnment 2) provides an in-depth discussion of
the issues related to the gui dance docunents.

There were several requests for extension of the conment period.
Staff assured all such requesters that it would consider comments
recei ved after the end of the comrent period, to the extent
practical. Staff received 24 letters, all of which it fully
consi dered. Comrents were received from Federal agencies,

States, industrial groups, NRC |licensees, a nenber of the U S
Congress, a law firm an environnental group, and an individual.

On CQctober 28, 1992, in a separate initiative, an Advance Notice
of Proposed Rul emaking (ANPRM on 10 CFR Part 40 was published in
the Federal Reqgister (57 FER 48749) for public comment. Two of
the issues identified in the ANPRM were the di sposal of
non-1le.(2) waste materials into tailings inmpoundnents and the
use of alternate feed materials (i.e., the issues discussed the
proposed gui dance docunents published in the Federal Register on
May 13, 1992). Although the ANPRM addressed a much broader range
of issues, sone of the coments received related to these two

i ssues. However, these comrents were consistent with coments
received on the May 13, 1992, Federal Register notice. No new

i ssues were identified, in the ANPRM comments, that would result

i n reconsideration of the proposed gui dance docunments. The
summary, analysis, and response to those comrents will be

i ncluded in the docunent, to be published by the Ofice of

Nucl ear Regul atory Research, addressing coments on the ANPRM

The NRC staff reviewed all the conments received on the proposed
gui dance docunents and carefully anal yzed, categorized, and
grouped them by subject areas. Staff categorized conments, based
on whi ch gui dance docunent was addressed: Category A refers to
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conmments on Part A of the guidance docunent, pertaining to non-
1lle. (2) byproduct nmaterial; Category B refers to comments on Part
B of the guidance, pertaining to alternate feed materials; and
Category Crefers to cooments that are applicable to both Parts A
and B. A summary of the comments received and NRC staff
responses are provided in Attachnment 3.

In reviewing the cooments on the proposed gui dance docunents, NRC
staff identified 11 subject areas of issues raised by conmenters:
six in Category A, four in Category B, and one in Category C.

There was an issue that delayed finalization of the guidance
docunents. In an October 1992, m xed waste neeting between NRC
EPA, and DCE staff, EPA identified potential inconsistencies in
NRC s interpretation of the definition of source material in
conjunction with the exclusion of source material fromthe
definition of solid waste in the Resource Conservation and

Recovery Act (RCRA). In making its point, EPA cited the May 13,
1992, Federal Register notice on the disposal of non-1le.(2)
byproduct material. The staff had delayed finalization of the

urani um recovery policy gui dance docunents, pending resolution of
the source material definition issue. However, the staff has now
deci ded that these two policy guidance docunents can be
finalized, independent of the source material issue, because the
gui dance i s not dependent on the interpretation of the definition
of source materi al

DI SCUSSI ON:

In addition to mnor editorial changes, the final "Revised

Gui dance on Di sposal of Non-Atom c Energy Act of 1954, Section
1lle. (2) Byproduct Material in Tailings |nmpoundnents" contains

t hree changes fromthe version published in the Federal Register
on May 13, 1992. First, Item 2 of the guidance has been revised
to exclude, fromdisposal in tailings inpoundnents, radioactive
mat erial not regulated by NRC or an Agreenent State under the
AEA. The guidance published in the Federal Register had excl uded
natural ly occurring and accel erator-produced radi oactive materi al
(NARM) . Several commenters requested a definition of NARM and
poi nted out that uraniumwould likely qualify as NARM The
change in wordi ng was made, since the intent always was to

precl ude di sposal of radioactive material not regulated by NRC or
an Agreenent State under the AEA. In view of the elimnation of
reference to NARM i n the gui dance, the phrase "non-1lle. (2)
byproduct material” has been defined in a nore narrow sense. The
second change was that Item 4 of the guidance has been revised to
provi de additional specificity to ensure that no RCRA material is
I ncl uded in non-11le.(2) byproduct material. Finally, Item9 of

t he gui dance has been revised to require concurrence and a
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conmtrment, fromeither DOE, or the State in which the tailings
I mpoundnent is located, to take title to the site after closure.

The final "Position and Gui dance on the Use of Uranium M| | Feed
Materials Qther Than Natural Ores" contains two changes to

Item 3b of the guidance, in addition to mnor clarifying
editorial changes fromthe version published in the Federa

Regi ster. First, the licensee certification with regard to RCRA
aspects of the proposed alternate feed materi al has been

el 1 mnated as unnecessary, since Item2 requires a |icensee
denmonstration that the material would not be regul ated under
RCRA. The second change is that the licensee certification that
the proposed feed material is to be processed primarily for its
source material content, has been expanded to require |licensee
justification.

After Comm ssion approval, the staff plans to publish the final
gui dance docunents in the Federal Register and to inplenment the
gui dance. A proposed Federal Register notice is provided in
Attachment 4. As proposed in SECY-92-138, and approved by the
Conmi ssion on May 13, 1992, the staff used the gui dance on
alternate feed materials in approving a |license anmendnent request
from Unetco M neral s Corporation

RECOMMENDATI ON:

The staff recommends that the Comm ssion approve the two encl osed
final gui dance docunents.

COORDI NATI ON:

The O fice of the General Counsel has reviewed this paper and has
no | egal objection.

These policies have been coordinated with the Agreenent States by
| etter dated May 14, 1992, which requested the Agreenent States
to conmment on the policies. The Agreenment States’ responses were
varied and did not present a consistent position on the policies.
Their responses are included in the discussion in Attachnent 3.

Staff does not believe further coordination with the Agreenent
States on the content of the final policies is required since no
signi ficant changes have been made to the policies and Agreenent
State comments have been considered. The staff will distribute
copies of the final policies to the Agreenent States after these
have been publ i shed.

original /s/ Taylor
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James M Tayl or
Executive Director
for Operations

Attachnents:
1. Final staff guidance docunents
2. My 13, 1992, Federal Register notice
3. NRC staff’s responses to
conments on proposed
gui dance docunents
4. Proposed Federal Register notice
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FI NAL GUI DANCE DOCUNMENTS

FI NAL REVI SED GUI DANCE ON DI SPCSAL OF NON- ATOM C ENERGY ACT OF
1954, SECTION 11le.(2) BYPRODUCT MATERI AL I N TAI LI NGS | MPOUNDVENTS

1. Inreviewing licensee requests for the disposal of wastes
t hat have radi ol ogical characteristics conparable to those of
Atom c Energy Act (AEA) of 1954, Section 1lle.(2) byproduct
mat erial [hereafter designated as "1le.(2) byproduct
material"] in tailings inpoundnents, staff will followthe
gui dance set forth below. Since mll tailings inpoundnents
are already regul ated under 10 CFR Part 40, |icensing of the
recei pt and di sposal of such material [hereafter designated
as "non-1le.(2) byproduct material '] should al so be done
under 10 CFR Part 40.

2. Radioactive material not regul ated under the AEA shall not be
aut hori zed for disposal in an 1le.(2) byproduct materi al
i mpoundnent .

3. Special nuclear material and Section 1le. (1) byproduct
mat eri al waste shoul d not be considered as candi dates for
di sposal in a tailings inpoundnment, w thout conpelling
reasons to the contrary. |If staff believes that such
mat eri al should be disposed of in a tailings inpoundnent in a
specific instance, a request for approval by the Comm ssion
shoul d be prepared.

4. The 1le.(2) licensee nust denonstrate that the material is
not subject to applicable Resource Conservation and Recovery
Act (RCRA) reqgulations or other U S. Environnental Protection
Agency (EPA) standards for hazardous or toxic wastes prior to
di sposal. To further ensure that RCRA hazardous waste is not
i nadvertently disposed of in mll tailings inmpoundnents, the
1lle.(2) licensee al so nust denonstrate, for waste containing
source material, as defined under the AEA, that the waste
does not also contain material classified as hazardous waste
according to 40 CFR Part 261. |In addition, the |icensee nust
denonstrate that the non-1l1le.(2) material does not contain
mat eri al regul ated under other Federal statutes, such as the
Toxi ¢ Substances Control Act. Thus, source material
physically m xed with other material, would require
eval uation in accordance with 40 CFR Part 261, or 40 CFR

non-11e. (2) byproduct material" as used here is sinply an

enconpassi ng term for source, special nuclear, and 1le.(1)
bypr oduct material s.
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10.

Part 761. (These provisions would cover material such as:
characteristically hazardous waste; |isted hazardous waste;
and pol ychl ori nated bi phenyls.) The denonstration and
testing should foll ow accepted EPA regul ati ons and protocol s.

The 1lle.(2) licensee nust denonstrate that there are no
Conpr ehensi ve Environnmental Response, Conpensation and
Liability Act issues related to the disposal of the non-
11le.(2) byproduct material.

The 1le.(2) licensee nust denonstrate that there will be no
signi ficant environnental inpact fromdisposing of this
materi al .

The 1le.(2) licensee nmust denonstrate that the proposed

di sposal wll not conpronise the reclamation of the tailings
i mpoundnent by denonstrating conpliance with the reclamation
and closure criteria of Appendix A of 10 CFR Part 40.

The 1lle.(2) |icensee nust provide docunentati on show ng
approval by the Regional Low Level WAste Conpact in whose
jurisdiction the waste originates as well as approval by the
Compact in whose jurisdiction the disposal site is |ocated.

The Departnment of Energy (DOE) and the State in which the
tailings inmpoundnent is |ocated, should be inforned of the
Nucl ear Regul atory Comm ssion findings and proposed acti on,
with a request to concur within 120 days. A concurrence and
conmitnment fromeither DOE or the State to take title to the
tailings inmpoundnent after closure nust be received before
granting the license amendnent to the 1le.(2) licensee.

The nechanismto authorize the disposal of non-1le.(2)
byproduct material in a tailings inpoundnment is an
amendnent to the mll license under 10 CFR Part 40,
authorizing the receipt of the material and its disposal.
Additionally, an exenption to the requirenents of 10 CFR
Part 61, under the authority of § 61.6, must be granted.

(If the tailings impoundment is located in an Agreement

State with low-level waste licensing authority, the State

must take appropriate action to exempt the non-11e.(2)

byproduct material from regulation as low-level waste.)

The license amendment and the § 61.6 exemption should be

supported with a staff analysis addressing the issues

discussed in this guidance.
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FI NAL PCSI TI ON AND GUI DANCE ON THE USE OF URANI UM M LL FEED
MATERI AL OTHER THAN NATURAL ORES

Staff reviewing |icensee requests to process alternate feed
material (material other than natural ore) in uraniummlls

shoul d foll ow the gui dance presented bel ow. Besides reviewing to
determ ne conpliance with appropriate aspects of Appendix A of 10
CFR Part 40, the staff should al so address the follow ng issues:

1. Determnation of whether the feed material is ore.

For the tailings and wastes fromthe proposed processing to
qualify as 1lle.(2) byproduct nmaterial, the feed material nust
qualify as "ore."™ In determ ning whether the feed materi al
is ore, the following definition of ore nust be used:

Ore is a natural or native matter that nmay be m ned and
treated for the extraction of any of its constituents or any
other matter from which source material is extracted in a
licensed uraniumor thoriummll.

2. Determ nation of whether the feed material contai ns hazardous
wast e.

| f the proposed feed material contains hazardous waste,
listed under subpart D 88 261.30-33 of 40 CFR (or comparable

RCRA authorized State regulations), it would be subject to

EPA (or State) regulation under RCRA. To avoid the

complexities of NRC/EPA dual regulation, such feed material

will not be approved for processing at a licensed mill. If

the licensee can show that the proposed feed material does

not contain a listed hazardous waste, this issue is resolved.

Feed material exhibiting only a characteristic of hazardous
waste (ignitable, corrosive, reactive, toxic) would not be
regulated as hazardous waste and could therefore be approved
for recycling and extraction of source material. However,

this does not apply to residues from water treatment, so
acceptance of water treatment residues as feed material will
depend on their not containing any hazardous or

characteristic hazardous waste. Staff will consult with EPA

(or the State) before making a determination of whether the
feed material contains hazardous waste.

3. Determination of whether the ore is being processed primarily
for its source-material content )
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For the tailings and waste fromthe proposed processing to
qualify as 1lle.(2) byproduct naterial, the ore nust be
processed primarily for its source-material content. There
is concern that wastes that would have to be di sposed of as
radi oactive or m xed waste woul d be proposed for processing
at a uraniummll primarily to be able to dispose of it in
the tailings pile as 1le.(2) byproduct material. In

det erm ni ng whet her the proposed processing is primarily for
t he source-material content or for the disposal of waste,
either of the followng tests can be used:

a. Co-disposal test: Determine if the feed material would
be approved for disposal in the tailings inpoundment
under the "Final Revised Guidance on Disposal of Non-
At om ¢ Energy Act of 1954, Section 1lle.(2) Byproduct

Material in Tailings |npoundnents,” or revisions or
repl acements to that guidance. |If the material would be
approved for disposal, it can be concluded that if a mll

operator proposes to process it, the processing is
primarily for the source-material content. The materi al
woul d have to be physically and chemcally simlar to
1lle. (2) byproduct naterial and not be subject to RCRA or
ot her EPA hazar dous-waste regul ati ons, as discussed in

t he gui dance.

b. Licensee certification and justification test: The
i censee nmust certify under oath or affirmation that the
feed material is to be processed primarily for the
recovery of uraniumand for no other primry purpose.
The |icensee nust also justify, with reasonabl e
docunentation, the certification. The justification can
be based on financial considerations, the high uranium
content of the feed material, or other grounds. The
determ nation that the proposed processing is primarily
for the source material content nust be nmade on a case-
speci fic basis.

t can be determ ned, using the aforenentioned gui dance, that
proposed feed material neets the definition of ore, that it
not introduce a hazardous waste not otherw se exenpted, and

that the primary purpose of its processing is for its source-
mat erial content, the request can be approved.
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U. S. Nucl ear Regul atory Comm ssion
Staff Response to Public Conmments
on

"Revi sed Cui dance on Di sposal of Non-Atonic Energy Act of 1954,
Section 1lle.(2) Byproduct Material in Tailings |Inmpoundnents”

and

"Position and Gui dance on the Use of Uanium M Il Feed Materials
O her Than Natural O es"

| NTRODUCTI ON

The U. S. Nucl ear Regul atory Conmi ssion staff devel oped two
proposed gui dance docunents: "Revised Gui dance on D sposal of
Non- At om ¢ Energy Act of 1954, Section 1le.(2) Byproduct Materi al
in Tailings I npoundnents”; and "Position and Gui dance on the Use
of UaniumM Il Feed Materials OQther Than Natural Oes." These
docunents and their associated staff anal yses (hereafter referred
to as "Staff Analysis") were published in the Federal Register on
May 13, 1992, and public comrents were requested on the proposed
gui dance.

Twenty-four letters were received in response to the noti ce.
Comments were received from Federal agencies, States, industrial
groups, NRC licensees, a nenber of the U S. Congress, a law firm
an envi ronnmental group, and an individual. As expected, the
conments varied significantly, depending on the affiliation of
the coomenter. Several comrenters indicated that the proposed
gui dance provided too nmuch flexibility, while other comenters
bel i eved that the guidance was too restrictive. Some comenters
supported the gui dance, while others thought it needed major

nodi fi cati ons.

Al'l of the comrents were carefully reviewed, categorized, and
grouped by subject areas. Comrents were categorized based on

whi ch gui dance docunent was addressed: Category A addresses
comments on Part A of the guidance docunent, pertaining to non-
1lle. (2) byproduct nmaterial; Category B addresses comments on Part
B of the guidance, pertaining to alternate feed materials; and
Category C addresses comments that are applicable to both Parts A
and B. The follow ng nmajor comment groups were identified:

Category A - Disposal of Non-1le.(2) Byproduct Materi al

Al. Types of material to be allowed for disposal
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A2. Relation of non-1le.(2) byproduct material to | owl evel
wast e

A3. M xed waste issues

Ad4. Transfer of title and custody

A5. Uraniummll tailings inpoundnents as disposal sites

A6. O her disposal topics
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Category B - Alternate Feed Materi al

Bl. Definition of ore

B2. M xed waste determ nation for feed nmateri al

B3. Determination that material is to be processed primarily
for source mat eri a

B4. Oher feed material topics

Category C - Ceneral Comments Applicable to Both Gui dance
Docunent s

Cl. Comments Applicable to Parts A and B

The comments in categories A, B, and C are sumari zed and

di scussed in the foll owi ng responses to comments. Included in
each coment topic are: (1) a list of comenters that presented
one or nore issues; (2) a summary of the coments and issues

rai sed by the comenters; (3) discussion and response to the
comments by NRC staff; and (4) any nodifications made to the

gui dance in response to these conments.

The nunbers in parentheses after the nane of the comrenter were
assigned by the NRC staff during the comrent review and refer to
a specific comment.

RESPONSES TO COMVENTS
Al.0 Types of Material to be Alowed for D sposal
Al.1 Conmenters

Uretco Mnerals Corp. (3-1, 3-2, 3-3, 3-4)

Fuel Cycle Facilities Forum (5-2, 5-3, 5-4, 5-5)

Don & Hiller for Envirocare of Uah, Inc. (6-7)

Col orado Departnent of Health (9-1)

Ofice of the Governor, State of Woming (11-7)

Rio Algom M ning Corp. (13-1, 13-2)

Anerican M ning Congress (14-5, 14-6, 14-8)

Washi ngton Departnent of Health (16-2)

Ut ah Department of Environnental Quality (20-4, 20-5, 21-
4, 21-5)

Al. 2 Summary of |ssues

Ei ght commenters expressed opinions on various types of nateri al
t hat shoul d be authorized for disposal in tailings inpoundments.
A mll operator and two industrial groups expressed agreenent

that several types of materials identified in the Staff Analysis
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shoul d be permtted in tailings inpoundnments. Several comenters
opposed aspects of the policy that woul d either exclude or
severely restrict other types of waste for disposal

Si x commenters expressed opinions on the prohibition of naturally
occurring and accel erator produced (NARM waste fromtailings

i mpoundnents. Wom ng and Ut ah agreed that NARM wastes shoul d
not be allowed in inpoundnents. Colorado and Washington, R o

Al gom and the American M ning Congress (AMC) argued that NARM
wastes and m ne wastes should be permitted in tailings

i mpoundmnent s.

Wonm ng agreed with the policy to all ow di sposal of 1le. (1)
byproduct material (normally considered "byproduct material™) or
speci al nuclear material only when the Comm ssion determ nes that
there are conpelling reasons to do so, while U ah objected to
even the possibility of such disposals.

Ri o Algom Envirocare, and the AMC expressed the opinion that NRC
should nore clearly define the materials that would or woul d not
be all owed to be disposed of in tailings inpoundnments. They were
primarily concerned with defining and identifyi ng NARM wast es and
differentiating them from m ne wastes and ot her radi oactive
wastes that would be permitted in inpoundnents.

Al. 3 Di scussion and Response to Comments

NARM wastes: The policy excluded NARM wast es because of concerns
related to NRC s regulatory authority over those materials and
over sites containing those materials. This was discussed in the
Staff Analysis. To clarify what material will be permtted in

I mpoundnent s, rather than define NARM the policy has been
revised to indicate that only radi oactive material regul ated by
NRC under the Atom c Energy Act (AEA) will be permitted.

1le. (1) byproduct and special nuclear material : The staff agrees
with Uah that it is unlikely that there would be any

ci rcunstances where it woul d approve di sposing of 1lle.(1)
byproduct material or special nuclear material in an 1lle.(2)
byproduct nmaterial tailings inpoundnment. Nevertheless, staff
seeks to have the flexibility to allow such a disposal if special
circunstances warrant. In any case this disposal would require
speci fic Comm ssion approval .

Al. 4 Modifications to the Qui dance

Item 2 of the guidance has been revised to state that radi oactive
mat eri al not regul ated under the AEA, rather than NARM shall not
be authorized for disposal in a tailings inpoundnment.
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A2.0 Rel ation of Non-1le.(2) Byproduct Material to Low Level
Wast e

A2.1 Conmenters

Uretco Mnerals Corp. (3-1, 3-2, 3-3, 3-5)

Fuel Cycle Facilities Forum (5-1, 5-2, 5-3, 5-4, 5-6)
Don & Hiller for Envirocare of Utah, Inc. (6-1, 6-8)
Crain, Caton & Janes for Rhone-Poul enc Inc. (7-1)
Ofice of the Governor, State of Wom ng (11-5)

Rio Algom M ning Corp. (13-3, 13-4)

Anerican M ning Congress (14-7)

Ut ah Department of Environnental Quality (20-8, 21-8)

A2.2 Summary of |ssues

Seven commenters responded to Item 8 of the guidance in Part A of
the Federal Register notice (FRN), which requires approval of the
di sposal by the Regional Low Level Waste (LLW Conpact in whose
jurisdiction the waste originates, as well as the one where the
di sposal site is located. Womng and Utah agreed with the

requi renment. The Fuel Cycle Facilities Forum supported the

requi rement of LLW Conpact approval, except for several
categories of waste that both it and Rio Al gom contended shoul d
not be subject to such approval, because of their simlarity to
1lle. (2) byproduct nmaterial. R o Al gom expressed the opinion that
LLW Conpact approval should not be required when the non-1le. (2)
byproduct nmaterial and the inpoundnent where it is to be disposed
of are owned by the sanme conpany.

Rhone- Poul enc opposed the requirenment of LLW conpact approval as
unnecessary and restrictive, stating that Conpacts woul d have
econom ¢ incentives to di sapprove such disposals and force such
wastes into their LLWdi sposal sites.

Envirocare rai sed several issues related to the Low Level

Radi oactive Waste Policy Anendnments Act of 1985 (LLRWPAA). It
objected to the I anguage in the Staff Analysis, which did not
clearly state that Conpact approval is required by law It
stated that approval of the Governor of the State in which the

di sposal inmpoundment is | ocated should be required, in addition
to approval by the Conpact. It also stated that the gui dance
shoul d authorize the State or Conpact, in which the inpoundnent
Is located, to charge or collect fees applicable to disposal in a
LLWfacility, under the LLRWPAA

Five cormmenters responded to Item 10 of the gui dance, which
di scusses the regul atory nechanismto authorize disposal of non-
1le.(2) byproduct material in tailings inpoundments. Uretco, R0
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Al gom and the Fuel Cycle Facilities Forum supported the position
that an exenption to the requirenents of 10 CFR Part 61 be
granted under 10 CFR 61.6. The AMC stated that a j oint

10 CFR Part 40 and Part 61 |icense woul d be redundant.

Envirocare stated that the gui dance shoul d expressly provide for
a hearing to address the propriety of the Part 61 exenption and
ot her issues that may need to be addressed.

A2. 3 Di scussions and Response to Comments

LLW Conpact approval : As stated in the staff analysis, LLW
Conpact approval is required because non-1le.(2) byproduct
material suitable for disposal in an 1le.(2) byproduct materi al

I mpoundnent woul d |ikely be LLWand within the purview of the
States, under the LLRAWPAA. The origin of the material (e.g.,

m ne waste, secondary process wastes, etc.) is irrelevant to this
i ssue, unless the material can be shown to nmeet the definition of
byproduct material under Section 1lle.(2) of the AEA. If the
material can be shown to be 1le.(2) byproduct material, it can be
di sposed of in a tailings inpoundnent w thout neeting the

requi rements of this policy. Simlarly, ownership of non-1le.(2)
byproduct nmaterial is irrelevant to the issue of whether it is
LLWand thus within the purview of LLW Conpacts.

W agree that there may be economic incentive for a LLW Conpact
not to approve di sposal of non-1lle.(2) byproduct nmaterial in an
i mpoundnent, thus forcing it to the Conmpact’s LLWfacility. In
any event, as discussed above, under the LLRWPAA, the materi al
woul d be within the purview of LLW Conpacts.

LLRWPAA issues: W agree with Envirocare that the requirenent in
t he gui dance for approval by LLW Conpacts stens fromthe LLRWPAA,
as stated in the staff analysis. Since the guidance is clear on
the requirenment, we see no need to revise it or add a statenent
tying it to the LLRAPAA. CGubernatorial approval, however, does
not follow fromthe LLRAPAA and therefore, will not be added to

t he gui dance. There have been several |egislative proposals for
such gubernatorial approvals in recent years; NRC has gone on
record as considering these proposals unnecessary, and they have
not been supported by the U S. Congress.

The issue of fees and surcharges shoul d be worked out between
owners of non-1le.(2) byproduct naterial, inmpoundnent operators,
and LLW Conpacts. NRC will neither expressly authorize nor
prohibit them (However, NRC fees and other charges will be
handled simlar to that for any other mll |icense anmendnent.)

Joint Part 40 and Part 61 license: W agree with the AMC that a
joint Part 40 and Part 61 |icense would be redundant and do not
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anticipate such a joint |icense. An exenption to Part 61 (and
to a Part 61 license) will elimnate the need to i ssue such a
joint license.

Conduct public hearing on Part 61 exenption: W do not agree
that the granting of an exenption to Part 61 under 10 CFR 61.6
shoul d require a mandatory hearing. However, since the nechanism
for authorization of a disposal of non-1le.(2) byproduct materi al
in a tailings inmpoundnent is an amendnent to a Part 40 |icense
(per Item 10 of the guidance), there would be opportunity for a
hearing, in accordance with 10 CFR 2. 1205.

A3.0 M xed Waste | ssues
A3.1 Commenters

Cabot Corp. (4-7, 4-8)
Don & Hiller for Envirocare Inc. (6-3, 6-10)
Col orado Departnment of Health (9-2, 9-3)
Anerican M ning Congress (14-4)
Texan Departnent of Health (17-1, 17-2)
Ut ah Departnent of Environnental Quality (20-7, 21-7)
O fice of Environnmental Restoration, U S. Departnent of
Ener gy
(23-4)

A3.2 Summary of |ssues

Three comenters responded to Item5 of the proposed gui dance,
which states that the |licensee nust denonstrate that there are no
Conpr ehensi ve Environmental Response Conpensation and Liability
Act (CERCLA) issues. Envirocare and Col orado indicated that
neeting the requirement is difficult, if not essentially

i mpossi bl e. Cabot Corp. requested that NRC clarify its concerns
on this issue.

The AMC, Col orado, and Cabot Corp. recomrended that NRC and the
Envi ronnmental Protection Agency (EPA) work together to fornul ate
consi stent, non-overl appi ng m xed waste regul ati ons and cooperate
on the design and review of m xed waste disposal facilities, so
that m xed waste di sposal could be allowed in tailings

I mpoundnents. Envirocare Inc. recommended that EPA be given the
opportunity to comrent on the propriety of the disposal of non-
1le. (2) byproduct nmaterial and the propriety of relying upon Part
40, Appendi x A for the managenent of the conbi ned waste

mat eri al s.

Four commenters specifically addressed NRC s guidance in relation
to EPA's regul ations. Texas requested a list of constituents and
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their limting concentrations (and anal ytical nethods) so
Resource Conservation and Recovery Act (RCRA) waste could be
differentiated from byproduct waste. Texas also stated that the
phrase in Part A Section 6.1 of the FRN, "...containing

hazar dous constituents regul ated under RCRA," is anbi guous and
shoul d be replaced by "...containing waste streans classified as
hazardous under RCRA." Utah said there nust be a sanpling
protocol for incomng shipnents, to ensure that no RCRA wastes
were di sposed of. The Departnent of Energy (DOE) was concerned
that the tailings inmpoundnent should not be subject to any of
EPA's regul ations and that there be only one regulator at a site.

A3. 3 Di scussi on and Response to Conments

CERCLA issues: NRC staff realizes that denonstrating that there
are no CERCLA issues related to the proposed di sposal could be
difficult. However, the staff’s concern is that sufficient
docunentation nust exist to provide reasonabl e assurance that
CERCLA renedi al action will not be nmandated | ater at tailings

I mpoundnents. The acceptance of only radioactive non-1le. (2)
byproduct material, regulated under AEA, will assist in providing
t hat assurance.

Federal inter-agency cooperation: The NRC staff agrees that nore
i nter-agency coordination with EPA to resolve m xed waste issues
I's needed, and NRC will continue to work with EPA, as resources
permit, to resolve significant issues.

Rel ation to EPA requlations: The guidance is general and is not
intended to provide all inplenentation details. Guidance exists

i n other docunents regarding concentration limts and procedures
for sanpling and testing.

The phrase in the staff analysis, "...the staff would not approve
co-di sposal of non-1le.(2) byproduct naterial containing

hazar dous constituents regul ated under RCRA " was intended to
convey the concept that the staff would not approve co-di sposal

of non-1l1le.(2) byproduct material that would bring the tailings

I mpoundnent under the purview of RCRA

NRC staff considers that the tailings inpoundnents should not be
subject to any additional EPA regulation as a result of the co-

di sposal of non-1le.(2) byproduct material [tailings are already
subj ect to regul ation under 40 CFR Part 192 and ot her EPA
standards; in addition, tailings are subject to EPA regul ation
under Superfund]. Item 4 of the guidance, however, does refer to
RCRA regul ati ons or other EPA standards for hazardous or toxic
wastes. To further ensure that RCRA hazardous waste is not

i nadvertently disposed of in mll tailings inpoundnents, Item4
has been revised to indicate that the 11le.(2) licensee al so nust
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denonstrate, for waste containing source material as defined
under the AEA, that the waste does not also contain materi al

cl assified as hazardous waste according to 40 CFR Part 261 or

pol ychl ori nat ed bi phenyl according to 40 CFR Part 761. Thus,
source material physically m xed with other constituents, would
require the classification in accordance with 40 CFR Part 261, or
40 CFR Part 761. (These provisions would cover nmaterial such as:
characteristic hazardous waste; |isted hazardous waste; and

pol ychl ori nated bi phenyls.) The denobnstration and testing should
fol |l ow accepted EPA regul ati ons and protocols.

A3.4 NMbdifications to the QGuidance

Item 4 of the guidance has been revised to provide additiona
specificity to ensure that no RCRA material is included in the
non-1le. (2) byproduct material.

A4.0 Transfer of Title and Custody
Ad.1 Commenters

Don & Hiller for Envirocare of Utah, Inc. (6-2)

Col orado Departnent of Health (9-4)

Ofice of the Governor, State of Womng (11-1)
Anerican M ning Congress (14-9)

Washi ngton Departnent of Health (16-1)

Ut ah Department of Environnental Quality (20-6, 21-6)
O fice of Environnental Restoration, U S. Departnent of
Energy (23-1)

A4.2 Summary of |ssues

Wien a m|l tailings site owner has conpleted reclamation and
deconmi ssioning, the licensee nust transfer title of the 1le.(2)
byproduct material and the disposal site to DOE or the State
where the site is located. DOE or the State will then becone
responsi ble for the care and nmai ntenance of the site, under the
general license in 10 CFR 40.28. Two conmenters expressed doubt
that DOE had authority to accept title to the non-1le.(2)
byproduct nmaterial at a disposal site. Envirocare noted that the
di scussion in the Staff Analysis cited Section 83 of the AEA as
the authority for the transfer, but that Section 83 only

di scusses transfer of 1lle.(2) byproduct material. Utah stated
that there are no other statutory requirenents for the Federal
government to take long-term custodial care of non-1le.(2)
byproduct material and that doing so may be outside the scope of
t he AEA.
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Two States asked for clarification or guidance on the technica
findings that need to be nade for DOE to take title to a tailings
i mpoundment in which non-1le.(2) byproduct nmaterial has been

di sposed of. Col orado asked for gui dance on el enents that need
to be addressed, stating that Sections C and D of Paragraph 5,
"Previous Staff Guidance," offered no such details. Washington
asked for clarification of the statenment that there be no
groundwat er restoration i ssues and whether this applied only to
non- 11e. (2) byproduct material disposal, or to previous (1lle.(2)
byproduct nmaterial) disposals at the site.

Two commenters expressed opinions on the nechanismto ensure DOCE
acceptance, for perpetual custody, of an 1le.(2) byproduct
material site in which non-1le.(2) byproduct material has been
di sposed of. Wom ng proposed that the policy continue the

requi rement, contained in the previous guidance, that DOE (or the
State in which the site is |located) agree in advance to accept
title to the specific site. Alternatively, Wom ng suggested
that the |icensee be required to provide financial surety of the
sanme kind required of an operator of a LLWdisposal facility.
The AMC stated that providing DOE with an opportunity to comrent
on each proposed action to all ow di sposal of non-1le.(2)
byproduct material is unnecessary. AMC stated that there are a
nunber of ways of obtaining generic DOE approval and concurrence
short of requiring specific approval for each |icense anmendnent
and suggested that the Chairman of the NRC work out an alternate
approach with the Secretary of Energy.

DCE requested 120 days, rather than the 30 days in Item9 of the
policy, to conment on a proposed |icense anendnent to all ow
di sposal of non-1le.(2) byproduct material in an inpoundnent.

A4. 3 Di scussion and Response to Conments

Authority for DOE to take title to non-11e.(2) byproduct

material: W agree with Envirocare and Utah that the Urani um

M Il Tailings Radiation Control Act (UMIRCA) (and Section 83 of
the AEA) do not discuss transfer of radioactive nmaterial, other
than 1le.(2) byproduct material, to DOE. However, UMIRCA does
not preclude DOE from accepting an 1le.(2) byproduct materi al

di sposal site that al so contained other radioactive material.

DOE has agreed to accept custody of such sites, provided that NRC
makes specific findings, as discussed in the Staff Analysis.
Additionally, Section 151 (b) of the Nuclear Waste Policy Act of
1982 authorizes DOE to assune title and custody of |owl evel

radi oacti ve waste and the |and on which it is disposed of. Since
t he non-1le.(2) byproduct material that would be allowed to be

di sposed of under this policy would be LLW (which is the reason

t hat approval by LLW Conpacts is required), DOE does have

10
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authority to accept title and custody of an 1lle.(2) byproduct
material site in which such non-11le.(2) byproduct material has
been di sposed.

Clarification of technical findings: W agree with Col orado that
the discussion in 5. Previous Staff @uidance does not offer
details on the technical elenents that need to be addressed to
allow DCE to accept a site with non-1le.(2) byproduct materi al
Section 6.2, "Custody and Title Transfer" discusses findings that
NRC nust make to satisfy DOE and concl udes that those findings

w Il be satisfied by various technical reviews that are part of
an NRC licensing review process. However, the policy and the
Staff Anal ysis paper do not, and are not intended to, actually
present gui dance on technical elenents of those reviews.

The statenent related to groundwater restoration issues is in the
context of disposal of non-1le.(2) byproduct nmaterial in tailings
i mpoundnents. However, Appendix A of Part 40 requires |icensees
to clean up groundwater contam nation at 1le.(2) byproduct

mat eri al di sposal sites irrespective of whether non-1le.(2)
byproduct material is disposed at the site, so the statenent on
groundwat er restoration issues is valid for all 1l1le.(2) byproduct
material sites transferred to DCE.

DOE/ State approval of disposal: The NRC staff agrees with
Wom ng that an explicit, advance comm tnent from DOE or the
State, to take title to a tailings inpoundnent in which non-
1le. (2) byproduct nmaterial has been di sposed of should be
required, to preclude future problens of title transfer. The
gui dance has been revised to include a concurrence by the State
or DOE, within 120 days of the request, to take title to the

I mpoundnent after closure.

Ad. 4 Nodifications to the QGuidance

Item 9 of the guidance has been nodified to include, within 120
days, a concurrence by DOE or the State in which the tailings
I mpoundnent i s | ocated.

A5.0 Tailings I nmpoundnents as Disposal Sites
A5.1 Commenters

Cabot Corp. (4-8)

Don & Hiller for Envirocare of Uah, Inc. (6-5, 6-6)
Anerican M ning Congress (14-2)

U S. Representative Wayne Omnens, U ah (15-1, 15-2, 15-3)
Ut ah Departnent of Environnental Quality (20-2, 20-3, 21-
2, 21-3)

11
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A5.2 Summary of |ssues

Three commenters expressed opinions on the technical nerits of

di sposi ng of non-11le.(2) byproduct material in tailings

i mpoundrents. Congressman Ownens stated that tailings

I mpoundnent s were never designed for, and are unsuitable for,

di sposal of radioactive waste. |In contrast, the AMC stated that
tailings inpoundnents are anong the nost attractive places to

di spose of radioactive waste materials simlar to uranium
tailings and that the gui dance should point out the advantages of
using tailings inpoundnents for disposal of non-1le.(2) byproduct

material. Cabot Corp. recommended a study of the characteristics
of 1le.(2) byproduct material in inpoundments and a conparison to
source material and m xed waste. If the materials are simlar,

Cabot recommended that NRC and EPA work together to make
regul atory and | egi sl ative changes to allow nm xed waste to be
di sposed of in tailings inpoundnents.

Envirocare of Utah raised two concerns related to standards to be
applied to i npoundnments di sposing of non-1le.(2) byproduct
material. Envirocare stated that |icensees should be required to
denonstrate that they have the capacity to dispose of all their
existing 1le.(2) byproduct nmaterial before being authorized to

di spose of non-1l1le.(2) byproduct material. Envirocare al so
stated that an 1le.(2) byproduct inpoundnent owner requesting to
di spose of non-1l1le.(2) byproduct material denonstrate that the
entire inmpoundment will conply with the current standards in

Part 40, Appendix A It was Envirocare’s opinion that sone ol der
i mpoundnents either do not conmply with current standards or that
NRC has interpreted standards differently for ol der inpoundnents.

Congressman Oanens expressed general opposition to the use of mll
tailings inmpoundnents for disposal of wastes other than tailings
generated at the site. He stated that the proposed policy
reverses | ong-standi ng NRC policy agai nst such di sposal s at
tailings inpoundnents. He also stated that the House of
Representatives incorporated a provision, in HR 776, that would
prohi bit disposal of non-1le.(2) byproduct material at tailings

I mpoundment s, unless the governor of the State agrees to such

di sposal

U ah asked if a mll in "standby" status would be eligible to
recei ve non-1le.(2) byproduct material. Utah also stated that
such disposal in Uah would require conpliance with U ah
facility-siting and | and-di sposal |laws that may be stricter than
uraniumregul atory requirenents for siting a uraniummll.

A5. 3 Di scussi on and Response to Comments

12
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Suitability of tailings inmpoundnents for disposals: Staff

di sagrees that tailings sites are unsuitable for disposal of

ot her radioactive wastes. As the Staff Analysis points out,

radi oacti ve waste that would be allowed in tailings inpoundnents
under the guidance is simlar to 1le.(2) byproduct material in
physi cal characteristics but doesn’t neet the | egal definition of
1le. (2) byproduct material. The standards that are applied to
such disposals, (i.e., Appendix A of Part 40), were specifically
witten for 1le.(2) byproduct material and are technically valid
for other material with the sane characteristics. W agree with
AMC that there are inportant advantages in disposing of non-

1lle. (2) byproduct material in tailings inmpoundnents and di scussed
sone of themin the Staff Analysis. However, the guidance is
meant only to guide NRC staff in the review of a |icensee request
to allow a specific disposal and is therefore not the place for a
general statenment on the nerits of disposing of non-1le. (2)
byproduct material in tailings inpoundments.

W agree with Cabot Corp. that 1le.(2) byproduct material in
tailings inpoundnents are both radi oactive and exhi bit hazardous
characteristics; the regulations in Appendi x A of Part 40
specifically recognize this dual nature of 1le.(2) byproduct
material. Further, at |least some material currently classified
as "mxed waste"” is simlar in physical and chem cal
characteristics to 1le.(2) byproduct material and therefore would
appear, froma technical standpoint, to be candidate material for
di sposal in tailings inmpoundnents. However, current |egislation
prevents such material from being considered for such di sposals.
EPA and NRC have worked and continue to work on issues related to
m xed waste and regulatory difficulties in its disposal.

Standards to be applied: W agree with Envirocare that |icensees
shoul d be required to denonstrate the capacity to properly

di spose of existing 1lle.(2) byproduct material. That
denonstration woul d be part of the denonstration required under
Item 7 of the proposed gui dance, which requires the licensee to
show conpliance with the reclamation and closure criteria of
Appendi x A of Part 40. W agree with Envirocare that an

i mpoundment owner show conpliance with the current standards in
Appendi x A of Part 40. Again, that denonstration is required
under Item7. W disagree with Envirocare’s statenent that ol der
I mpoundnents are held to different standards than newer

i mpoundments. All reclamation plans for tailings inpoundnents
are evaluated using the sane criteria (Appendix A). Al though

met hodol ogi es to eval uate conpliance with Appendix A criteria
have evol ved over the years, the Comm ssion has determ ned that
unl ess significant health, safety, or environnental concerns are
identified, it is not necessary to re-eval uate previously-
approved recl amati on pl ans.

13
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Reversal of |ong-standing NRC policy: Staff disagrees that the
proposed gui dance reverses a | ong-standi ng policy against using
uraniummll tailings sites for disposal of radioactive materials
other than m Il tailings produced at the site. There are two
categories of such material; 1le.(2) byproduct material not
produced at the disposal site and non-1le.(2) byproduct naterial.
NRC has encouraged the di sposal of 1le.(2) byproduct naterial
produced at in-situ mlls into tailings inpoundnents associ at ed
with conventional mlls, to prevent the proliferation of smal

di sposal sites. Criterion 2 of Part 40, Appendix A specifically
addresses this. As for disposal of non-1le.(2) byproduct

material in tailings inmpoundnents, the subject of the proposed
gui dance, NRC has had gui dance in place since July 1988. The
proposed gui dance is an update of the 1988 gui dance and can in no
way be considered a reversal of that guidance.

H R 776: NRC believes that requiring gubernatorial approval for
di sposal of non-1le.(2) byproduct material in tailings

i mpoundments woul d be i nappropriate because it would be
detrinmental to the devel opnent and i npl enentation of nationa
wast e managenent strategies. NRC staff believes that approval

of the disposal of non-1le.(2) byproduct material by regional LLW
State conpacts, rather than by individual States, would best
ensure that neither national nor regional LLWprograns are
conprom sed. This provision was consi dered by Congress and did
not survive final passage of the Energy Policy Act of 1992.

Eligibility of mlls in standby status: Uraniummlls in standby
status are prinme candidates to receive non-1le.(2) byproduct
material, since their standby status allows themto resune
processing ore. These sites would need to submt a license
amendnment request that denonstrated that the site could
accommopdate the material wi thout significant effect to health,
safety, or the environnent and the site reclanmati on plan woul d
need to be revised to address any inpacts the additional naterial
coul d i npose.

State requirenents for disposal site: W agree with Utah that

Ut ah, or any other Agreenent State with LLWIicensing authority,
could require tailings inmpoundnents to neet State siting and

| and- di sposal | aws, before di sposing of non-1le.(2) byproduct
material. NRC, however, would not enforce State regul ati ons at
an NRC licensed site. Additionally, an exenption to LLWdi sposal
requi renments (ltem 10. of the guidance) would have to be granted
by the Agreenent State in accordance with its regul ations.

A5.4 Modifications to the CGui dance

14
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Item 10 of the guidance has been nodified to indicate that if the
I mpoundnent is located in an Agreenent State with LLWIicensing
authority, the exenption of the non-1le.(2) byproduct naterial
fromregulation as LLWnust be granted by the State.

15
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A6.0 Ot her Disposal Topics
A6. 1 Coment er s

Cabot Corp. (4-9)

Don & Hiller for Envirocare of Utah, Inc. (6-4, 6-9)

O fice of Environnmental Restoration, U S. Department of
Energy (23-2, 23-3)

A6. 2 Summary of |ssues

Cabot Corp. requested clarification on the |evel of docunentation
a licensee needs to provide in support of a request to dispose of
non-1le. (2) byproduct material in a tailings inpoundnent.
Envirocare was concerned that the gui dance was not adequate to
address the docunentation, required of |icensees, to denonstrate
that the disposal of non-1le.(2) byproduct material will have no
additional effects on health or the environnment. Envirocare

i ndi cated that a detail ed environnmental analysis would be
required to address the transportation of the non-1le.(2)
byproduct materials, and a new or suppl enental environnental

I npact statenment (EI'S) woul d be needed for the disposal site.
This conmenter did not want the gui dance to shortcut the Nati onal
Envi ronnmental Policy Act (NEPA) and wanted any |icense anendnment
or exenption application to be subject to the environnental
protection requirenents of 10 CFR Part 51. The comrenter al so
stated that the guidance may result in a proliferation of Part 61
LLWsites and may increase the nunber of waste transportation
corridors.

DCE reconmended that the guidance specifically preclude disposal
of any materials that would conprom se the long-termstability of
any Title Il site and al so pointed out that the guidance should
not be applied to Title | sites.

A6. 3 Di scussi on and Response to Comments

Li censee docunentation: The proposed policy and acconpanyi ng
Staff Analysis do not, and are not intended to, provide detailed
techni cal guidance to |icensees proposing to di spose of non-
1le.(2) byproduct material in tailings inpoundments. Itens 4

t hrough 8 of the proposed gui dance identify denonstrations or
docunentation that |icensees must provide in support of a
proposed non-1lle.(2) byproduct disposal but do not provide
technical details. Section 6 of the Staff Analysis contains
general discussions of the denonstrations, but does not actually
present gui dance on the technical aspects. Detailed technica

I nformation is available in various NRC docunents, including
regul atory gui des and techni cal NUREGs.

16



The Conmi ssi oners 17

Health and environment: The staff agrees that a |license
amendnent to all ow di sposal of non-11e.(2) byproduct material is
subject to environnental review, under Part 51. Any license
amendnent requires an environnental report fromthe |icensee
under 10 CFR 51.61 and, under 10 CFR 51.21, an environnmenta
assessnent, unless it neets a criterion for categorical exclusion
(10 CFR 51.22). The environnental review process would identify
i npacts froma proposed non-1le.(2) byproduct disposal, including
transportation inpacts. Item 6 of the proposed gui dance adds an
addi tional constraint in that it requires that there be no
significant environnental inpacts fromthe proposed di sposal.

Proliferation of sites: The staff agrees with Envirocare that
adopti on of the proposed guidance will result in additional sites
containing | ow | evel radioactive wastes. However, no new

di sposal sites would be created as a result of the proposed

gui dance, since existing tailings inmpoundnments would be used for
di sposals. In fact, the proposed guidance may result in fewer
radi oacti ve waste disposal sites, since material that m ght have
been di sposed of in a new site or that woul d take up val uabl e
space in a LLWdisposal facility could be disposed of in an
existing tailings inpoundnent. Transportation effects will be
addressed in the environnental review, however, nost of the

mat eri al proposed for disposal in an inpoundnent woul d have to be
transported away fromits present |ocation, in any event.

Long-termstability: The staff agrees with DOE that disposal of
non-1le. (2) byproduct material that woul d conprom se the | ong-
termstability of a tailings inmpoundnment shoul d be precluded.
Item 7 of the proposed gui dance requires conpliance with the
reclamation and closure criteria of Part 40, Appendix A

Recl amation and closure criteria are contained in Criteria 4 and
6 of Appendix A and include criteria to ensure the stability of
t he i npoundnent and control of the radiol ogi cal hazards for 1000
years, to the extent achievable, and in any case, for at | east
200 years.

Title | sites: The staff agrees with DOE that the proposed

gui dance is only intended to apply to currently licensed ml|
sites and not the UMIRCA Title | sites, which are, by definition,
abandoned, inactive sites designated for renedial action under
UMTIRCA.

B1.0 Definition of Oe
Bl.1 Comrenters

Uretco Mnerals Corp. (3-6)
Cabot Corp. (4-1)
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Fuel Cycle Facilities Forum (5-7)

Crain, Caton & Janes for Rhone-Poul enc Inc. (7-2)
Bureau of Land Managenent, U. S. Dept. of the Interior
(10-1)

Ofice of the Governor, State of Wom ng (11-8)
Allied-Signal Inc. (12-2)

Rio Algom Mning Corp. (13-4, 13-5)

Anerican M ning Congress (14-10)

Ut ah Departnent of Environnental Quality (21-10)

Bl.2 Sunmmary of |ssues

Seven commenters agreed with the definition of ore, as devel oped
in the Part B guidance. Several pointed out that this definition
woul d al | ow secondary process wastes and other material that
contained source material to be recycled. R o Algomand the
Anerican M ning Congress indicated that m ne waste treatnent

sl udges and a wide variety of other materials should be all owed
to be processed as ore. Cabot Corp. indicated that this policy
woul d decrease the nunber of disposal sites.

Two commenters disagreed with the definition of ore: Rhone-

Poul enc stated that it was too restrictive and did not agree with
the recent Kerr-MGCee court decision; Uah stated that it was
overbroad and that NRC should define ore in a nmanner that would
deter waste disposal.

Wom ng indicated that the proposed definition should be
establ i shed by rul emaki ng, to avoid inconsistent definitions
bei ng appli ed.

Bl. 3 Di scussion and Response to Coments

Definition of ore: The NRC staff agrees that, under the
definition of ore provided in the guidance, materials such as
wat er treatnment sludges containing source material (but not EPA-
regul at ed hazardous constituents) could be used as feed materi al
at a uraniummll. The definition does not restrict rare earth
tailings from being processed for uraniumor thorium

On April 27, 1990, the U S. Court of Appeals (Kerr-MGCee
Corporation v. NRC, 903 F2d 1 [D.C. Cir. 1990]) ruled that NRC

i mproperly interpreted UMIRCA as requiring extraction of thorium
or uraniumto be the first, chief, or principal reason for
processing ore brought to a mll. NRC had decided that ore
processed first for its rare earth content and |ater for thorium
was not 1le.(2) byproduct naterial, because it had not been
processed "primarily for its source material content.” The court
deci sion pointed out the legislative history of the definition of

18



The Conmi ssi oners 19

11le. (2) byproduct material and that the word "primarily" has a
range of neanings (as does ore). |If off site tailings are

desi gnated as source material, it inplies that they nmay be
categori zed as ore. The court concluded that UMIRCA was i nt ended
to bring previously unregul ated radi oactive end products of the
source material extraction process within the scope of NRC

regul ation and to provide for safe stabilization of the mll
tailings.

The NRC staff does not agree that the proposed definition of ore
is overbroad. The definition is consistent with that generally
used in the mneral extraction industry. W agree with U ah that
the definition of ore al one would not preclude sham di sposal;
Item 3 of the proposed gui dance, which requires a determ nation
that the processing is primarily for its source material content,
Is intended to address that concern.

Rul emaki ng: Section 4 of Part B of the FRN, "Results of Staff
Anal ysis," states that the tinme and resources required for

rul emaki ng on the definition of ore are not justified, in |ight
of the nunber of expected requests for processing of alternate
feed material. As also stated, the staff will include a
definition of ore when amendnments to Part 40 are proposed. The
staff considers that the pronul gation of the guidance itself wl|l
prevent the application of inconsistent definitions of ore.

19
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B2.0 M xed Waste Determ nati on
B2.1 Commenters

Uretco Mnerals Corp. (3-7, 3-8, 3-10)

Cabot Corp. (4-2, 4-3)

Fuel Cycle Facilities Forum (5-8, 5-9)

Ut ah Departnent of Environnental Quality (21-12)

B2.2 Sunmary of |ssues

Several commenters supported the position that feed naterials
exhibiting only a characteristic of hazardous waste woul d not be
regul ated as hazardous waste because of EPA' s exenption for
certain recycling activities. However, U ah questioned the NRC
anal ysis of recycling and stated that just because a useable
product is extracted from m xed waste does not exenpt the

remai ning waste fromRCRA, unless it is the extracted product
that initially made it RCRA waste.

Cabot Corp. indicated that the phrase "... containing hazardous
constituents, regulated under RCRA ...," in mxed waste
determ nati ons, was anbi guous, and asked for clarification,
especially regardi ng heavy netals.

Cabot Corp. al so suggested that the policy be broadened to allow
di sposal of additional classes of secondary materials, such as
hazar dous sl udges and spent materials. Unetco Mnerals and the
Fuel Cycle Facilities Forumindi cated that NRC shoul d have the
ability to authorize or deny use of feed material (subject to an
envi ronnental inpact evaluation) containing a conpound listed in
40 CFR 261.33, but not derived fromactivities |listed as waste
streanms under 261.33(a)-(e).

Uretco M neral s agreed that eval uation of other constituents in
alternate feed material is needed.

B2. 3 Di scussion and Response to Comments

Recycling: NRC disagrees with U ah’s concl usion on recycling.
The interpretation in the Staff Analysis is based on revi ew of
EPA reqgul ati ons and di scussions with EPA staff.

M xed waste determ nation: |In the Federal regulations, "m xed
waste" refers to material containing both hazardous waste and
source, special nuclear, or by-product material subject to the
AEA. The purpose of Item 2 of the proposed guidance is to ensure
t hat hazardous waste, subject to EPA regulation, is not disposed
of in a tailings inpoundnment as a result of processing alternate
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feed material. The discussion in the staff analysis is an
overvi ew of m xed waste issues, but is not intended to be a
detail ed techni cal gui dance docunment. Each proposed request to
process alternate feed naterials will be evaluated by the staff,
who may al so consult with EPA or State officials on a specific
m xed waste determ nation. Item 2 of the guidance has been
revised to clarify the hazardous waste determ nation

Policy considerations: The proposed policy cannot be any broader
than existing legislation or regulations will allow nor can NRC
expand its authority. The proposed gui dance seeks to all ow use
of alternate feed material, without resulting in a tailings

i mpoundment becom ng subj ect to EPA RCRA regul ation.

B2.4 Modifications to the Gui dance

Item 2 of the guidance has been revised to clarify the hazardous
wast e determ nation.

B3.0 Determ nation That Processing Is Primarily for Source
Mat eri al

B3.1 Commenters

Uretco Mnerals Corp. (3-9)

Cabot Corp. (4-4, 4-5, 4-6)

Fuel Cycle Facilities Forum (5-10, 5-11)

Ofice of the Governor, State of Wom ng (11-3)
Anerican M ning Congress (14-11, 14-12)

Ut ah Departnent of Environnental Quality (21-9, 21-11
21-13)

B3.2 Sunmary of |ssues

Several conmenters discussed the basis or need for Item 3 of the
proposed staff guidance and the rel ated i ssue of "sham di sposal ."
Cabot Corp. and the Fuel Cycle Facilities Forum argued that "sham
recycling” is nostly a false issue, that NRC shoul d not be
concerned with the notivation of the m |l owner/operator, and
should elimnate this fromconsideration. Uretco Mnerals Corp.
supported the approach in the proposed gui dance. U ah, however,
believes that it does not protect against sham di sposal.

Several commenters questioned the co-disposal test. Cabot Corp.

i ndi cated that the co-disposal test for determning if the ore is
bei ng processed primarily for its source-material content is too
cunber some and probably requires the licensee to provide costly
docunentation and a risk assessnent. The commenter also
requested that NRC devel op nore detailed and specific guidance
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regarding the |icensee’s docunentation in support of a co-
di sposal arrangenent. The AMC indicated that the test is
redundant or only mnimally hel pful.

Several commenters di scussed the licensee certification test.
Cabot Corp. reconmmended that the certification be only that the
material 1s being accepted for bona fide reclamation of its
urani um or thoriumcontent. Utah stated that the policy should

i nclude |icensee docunentation, using current RCRA testing
procedures to denonstrate that a proposed feed material is not a
RCRA waste. Utah further indicated that the policy did not
adequat el y address the potential for sham di sposal, because any
i censee could "certify" that the primary purpose of processing
material, once it was received, was to extract uranium Wom ng
i ndi cated that the test nust go beyond a |icensee’s declaration
of intent and shoul d address the actual econom cs of the
transaction. Oher comenters stated that financial arrangenents
in the acquisition of feed materials are not relevant. AMC
stated that denmonstrating a known nmarket and a willing purchaser
for alternative feed is not always possible, but processing is
still desirable and should not be considered "shamrecycling."
The Fuel Cycle Facilities Forum pointed out that sone recyclers
charge the suppliers of waste to take their material, and this is
not sham recycling.

B3.3 Discussion and Response to Coments

"Sham di sposal": As discussed in the Staff Analysis, the
definition of 1le.(2) byproduct material requires that it be
derived fromore processed primarily for its source materi al
content. The determ nation discussed in Item3 of the proposed
guidance is to address that aspect of the definition. |If oreis

processed in a uraniumm il primarily for its source nateri al
content, it is irrelevant whether the ore would have had to have
been ot herwi se disposed of if it were not processed.

Co-di sposal test: The NRC staff disagrees that the co-di sposa
test is redundant or only mninally helpful. The clearest way to
show, beyond any doubt, that proposed feed material would be
processed primarily for its source material content, is to show
that it would be allowed to be disposed of in the tailings

| mpoundnent, in any case. Such a denonstration would di spel any
accusation of "sham di sposal." W agree that it may be
cunbersone in sone cases and that nore detail ed gui dance woul d
need to be provided to a |licensee choosing to apply this test.

Li censee certification test: W agree that the determ nation of
whet her proposed feed material is RCRA waste shoul d incl ude
denmonstrations with docunentation. Since Item 2 of the proposed
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gui dance requires that |icensee denonstration, the certification
Wi th respect to RCRA aspects has been deleted fromltem3. W
agree that a licensee certification may not be sufficient to
prevent sham di sposal, but also agree that the econom c aspects
may not be able to differentiate between legitimte urani um
processi ng and sham di sposal. W therefore have expanded the
test to require both a licensee certification and justification.
The licensee justification can be based on financi al

consi derations, on the high uraniumcontent of the ore, or on any
ot her grounds that the licensee determnes will justify that the
proposed processing is primarily for the uraniumcontent of the
material and is not sham di sposal. The staff determ nation of
whet her the test is net will be made on a case-specific basis.

B3.4 Modifications to the Qui dance

Item 3 of the guidance has been revised to elimnate |icensee
certification of RCRA aspects of the proposed feed material and
expanded to include licensee justification that the proposed
processing is primarily for the source nmaterial content of the
feed material. The wording of the co-di sposal test has been
nodified to cite the acconpanyi ng gui dance on di sposal of non-
1le.(2) byproduct material rather than the 1988 gui dance or the
SECY docunent that presented the draft version of the
acconpanyi ng gui dance.
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B4.0 O her Topics on Alternate Feed Materi al
B4.1 Commenters

Uretco M neral Corp. (3-11)
Ofice of the Governor, State of Womng (11-2, 11-6)
Allied-Signal Inc. (12-1)

B4.2 Sunmary of |ssues

Uretco Mnerals indicated that the disposal of wastes from
alternate feed material should be permtted on a case-by-case
basi s and not be subject to LLW Conpact approval, while Wom ng
stated that approval should be obtai ned.

Wom ng indicated that the gui dance should further discuss post-
cl osure ownershi p and shoul d require advance comm tnent from DOE
or the State to take title to the inpoundnent, for waste
generated as a result of the processing of alternate feed

mat eri al s.

Al'lied-Signal stated that the term"waste" should not be used in
describing alternate feed materials, because of the negative
connot ati on associated with that term

B4. 3 Di scussion and Response to Comments

LLW Conpact approval : LLW Conpact approval is not required for
di sposal of waste, from processing alternate feed material, under
t he proposed gui dance, since such wastes would not be LLW and

t hus not under the purview of Conpacts. The purpose of the
proposed gui dance is to ensure that processing of alternate feed
materials would only be permtted if the resulting wastes neet
the definition of 1le.(2) byproduct material. Processing of feed
material that would not result in 1le.(2) byproduct material
woul d not be permtted, under the proposed gui dance.

Prior commtnent to take title: Prior commtnent, by DOE or the
State in which the tailings inmpoundnment is |ocated, to take title
to a disposal site after closure, is not needed. The purpose of
t he proposed guidance is to ensure that processing of alternate
feed materials would only be permtted if the resulting wastes
nmeet the definition of 1le.(2) byproduct material. DOE (or

anot her Federal agency designated by the President) is required,
under Section 83 of the AEA, to take title to such a site.

Use of the term"waste": W agree that the term "waste" shoul d
not used to describe alternate feed materials. |[|f material can
be used in accordance with the proposed gui dance to recover
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source material, it is not waste. However, sone material, from
whi ch source material could be recovered, would neverthel ess neet
the definition of hazardous or m xed waste, under EPA
regul ati ons. The proposed gui dance woul d not all ow such materi al
to be processed in a licensed mll.
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Cl1.0 Comments Applicable to Parts A and B
Cl.1 Commenters

Ut ah Chapter Sierra Cub (8-1)

Ofice of the Governor, State of Wom ng (11-4)

Anerican M ning Congress (14-1, 14-3)

Ut ah Departnent of Environnental Quality (20-1, 21-1, 21-
14)

John Darke (22-1)

Cl.2 Summary of I|ssues

Two commenters expressed general views related to both of the

gui dance docunents. The Utah Chapter Sierra C ub opposed the use
of tailings inmpoundnents as disposal sites for nmaterials inported
fromother |ocations. The conmrenter indicated that the problens
found at existing sites should not be increased for the benefit
of the mll owner. Uah indicated that rul emaking, rather than

I ssuance of guidance, is the appropriate nmechanismto institute
the practices discussed in the proposed gui dance docunents.

John Dar ke questioned whet her the gui dance would apply only to
future actions or would al so be used to exonerate past actions.
He al so asked what witten gui dance, in each case, did the NRC
use for review ng and accepting |license anendnents for such

di sposal and processing activities.

There were several specific comments directed at both Part A and
B of the FRN. Woning stated that the gui dance should nore
clearly establish how material is to be characterized and shoul d
requi re i ndependent testing and verification. AMC objected to
the "definitional"™ approach to regul ation of radi oactive materi al
and stated that NRC shoul d devel op broader and nore flexible
policies, to allow nore material to be disposed in tailings

| mpoundnent s.

U ah stated that DOE should sign off on any change in di sposa
practices at mlls.

Cl. 3 Discussion and Response to Comrents
Use of tailings inpoundnents: W disagree with the Sierra C ub

in that nost tailings inpoundnents are excellent sites for
di sposal of high-volunme, lowactivity radi oactive waste.

Rul emaki ng: The NRC staff does not consider the proposed
gui dance, with the possi bl e exception of the definition of ore,
to fall within the scope of rul emaking. The proposed gui dance
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provides the staff with procedures for inplenenting existing
regul ations. As stated in the Staff Analysis acconpanying Part

B, the staff concluded that the tine and resources required for a
separate rul emaking on the definition of ore are not justified,
but that the definition will be added when Part 40 is next

revi sed.

Applicability of guidance: Although the guidance is intended to
apply to future actions, it draws on, and revises, past and

exi sting NRC policies and practices. Past NRC actions were taken
under policies and practices in effect at the tinme they were

t aken.

Characterization of material: Both guidance docunents require
concl usions that are based on required characterization. The
presentation of technical inplenentation criteria and other
details related to characterization is beyond the scope of this
gui dance.

Scope of quidance: The guidance docunents address di sposal and
processing of off site material. The basis for limting the
policy was discussed in the Staff Analyses. NRC nust work within
the existing |egislative nmandates and regul atory framework. The
Staff Analysis in Part A of the FRN di scusses the general
position taken by NRC staff.

DCE approval : As noted in Section 6.2 of the Staff Analysis of
Part A of the FRN, there was consi derabl e di scussion between NRC
and DCE during the devel opnent of the proposed gui dance for

di sposal of non-1le.(2) byproduct material. Additionally, Item?9
of the gui dance has been revised to include a concurrence by the
State or DCE, within 120 days.

Prior comnmtnent, by DOE, to take title to a disposal site that
has processed alternate feed material, is not needed. DOE (or
anot her Federal agency designated by the President) is required,
under Section 83 of the AEA, to take title to such a site.
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NUCLEAR REGULATCORY COVM SSI ON

Uanium M|l Facilities, Notice of Two Gui dance Docunents:
Fi nal Revi sed Gui dance on Di sposal of Non-Atom c Energy Act of
1954,
Section 1lle.(2) Byproduct Material in Tailings |Inmpoundnents;
Fi nal Position and Gui dance on the Use of Uranium M| Feed
Materials Ot her Than Natural Oes

AGENCY: Nucl ear Regul atory Conm ssi on.
ACTI ON:  Notice of final guidance.

SUWARY: The U.S. Nucl ear Regul atory Comm ssion has finalized
two uraniumm |l |icensing guidance docunments after consideration
of coments received in response to a request for public comrent
in a Federal Register notice published May 13, 1992 (57 FR
20525). Only m nor changes were nmade to the proposed gui dance
docunents titled, "Revised Cuidance on Di sposal of Non-Atomc
Energy Act of 1954, Section l1lle.(2) Byproduct Material in
Tai l i ngs | mpoundnents” and "Position and Gui dance on the Use of
Uanium M || Feed Materials OQther Than Natural Ores."

ADDRESSES: Copies of the coments and the NRC staff responses,
as well as SECY-91-243, can be exam ned at the Comm ssion’s
Publ i ¢ Docunent Room at

2120 L Street NW (lower level), Washington DC.

FOR FURTHER | NFORVATI ON CONTACT: Mron Fliegel, Ofice of
Nucl ear Material Safety and Saf eguards, U S. Nucl ear Regul atory
Conmi ssi on, Washi ngton, DC 20555; tel ephone (301) 415-6629.

SUPPLEMENTARY | NFORVATI ON

Fi nal Revi sed CGui dance on Di sposal of Non-Atom ¢ Energy Act of
1954,
Section 1lle.(2) Byproduct Material in Tailings |npoundnents

1. In reviewing licensee requests for the disposal of
wast es that have radiol ogi cal characteristics conparable to those
of Atomi c Energy Act (AEA) of 1954, Section 1lle.(2) byproduct
material [hereafter designated as "1le.(2) byproduct material "]
in tailings inpoundnents, staff will follow the guidance set
forth below Since m Il tailings inpoundnments are already
regul ated under 10 CFR Part 40, licensing of the receipt and
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di sposal of such material [hereafter designated as "non-1le.(2)
byproduct material '] should al so be done under 10 CFR Part 40.

2. Radioactive material not regul ated under the AEA shal
not be authorized for disposal in an 1le.(2) byproduct materi al
I mpoundnent .

3. Special nuclear material and Section 1le.(1) byproduct
materi al waste should not be considered as candi dates for
di sposal in a tailings inpoundnent, w thout conpelling reasons to
the contrary. |If staff believes that such material should be
di sposed of in a tailings inpoundnent in a specific instance, a
request for approval by the Comm ssion should be prepared.

4. The 1le.(2) licensee nust denonstrate that the materia
I's not subject to applicable Resource Conservation and Recovery
Act (RCRA) regulations or other U S. Environnental Protection
Agency (EPA) standards for hazardous or toxic wastes prior to
di sposal. To further ensure that RCRA hazardous waste is not
i nadvertently disposed of in mll tailings inpoundnents, the
11e.(2) licensee al so nust denonstrate, for waste containing
source material, as defined under the AEA, that the waste does
not al so contain material classified as hazardous waste accordi ng
to 40 CFR Part 261. In addition, the |licensee nust denonstrate
that the non-1le.(2) material does not contain material regul ated
under other Federal statutes, such as the Toxic Substances
Control Act. Thus, source material physically mxed with other
material, would require evaluation in accordance with 40 CFR
Part 261, or 40 CFR Part 761. (These provisions would cover
mat erial such as: characteristically hazardous waste; |isted
hazar dous waste; and pol ychl ori nated bi phenyls.) The
denonstration and testing should foll ow accepted EPA regul ati ons
and protocol s.

5. The 11e.(2) licensee nust denonstrate that there are no
Conpr ehensi ve Environnental Response, Conpensation and Liability
Act issues related to the disposal of the non-1le.(2) byproduct
mat eri al .

6. The 1lle.(2) licensee nust denonstrate that there will be
no significant environnental inpact fromdisposing of this
mat eri al .

non-11e. (2) byproduct material" as used here is sinply an

enconpassi ng term for source, special nuclear, and 1le.(1)
bypr oduct material s.
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7. The 11e.(2) licensee nust denonstrate that the proposed
di sposal will not conpronmi se the reclamtion of the tailings
i mpoundrent by denonstrating conpliance with the reclamation and
closure criteria of Appendix A of 10 CFR Part 40.

8. The 1lle.(2) licensee nust provide docunentati on show ng
approval by the Regional Low Level Waste Conpact in whose
jurisdiction the waste originates as well as approval by the
Conpact in whose jurisdiction the disposal site is |ocated.

9. The Departnent of Energy (DOE) and the State in which
the tailings inmpoundnent is |ocated, should be infornmed of the
Nucl ear Regul atory Comm ssion findings and proposed action, with
a request to concur within 120 days. A concurrence and
commtment fromeither DOE or the State to take title to the
tailings inpoundnent after closure nust be received before
granting the license amendnent to the 1le.(2) licensee.

10. The mechanismto authorize the disposal of non-1le.(2)
byproduct material in a tailings inpoundnent is an anendnent to
the mill license under 10 CFR Part 40, authorizing the receipt of
the material and its disposal. Additionally, an exenption to the
requirements of 10 CFR Part 61, under the authority of § 61.6,
must be granted. (If the tailings impoundment is located in an
Agreement State with low-level waste licensing authority, the
State must take appropriate action to exempt the non-11e.(2)
byproduct material from regulation as low-level waste.) The
license amendment and the 8 61.6 exemption should be supported
with a staff analysis addressing the issues discussed in this
guidance.

Final Position and Guidance on the Use of Uranium Mill
Feed Material Other Than Natural Ores

Staff reviewing licensee requests to process alternate feed
material (material other than natural ore) in uranium mills
should follow the guidance presented below. Besides reviewing to
determine compliance with appropriate aspects of Appendix A of 10
CFR Part 40, the staff should also address the following issues:

1. Determination of whether the feed material is ore

For the tailings and wastes from the proposed processing to
qualify as 11e.(2) byproduct material, the feed material must
qualify as "ore." In determining whether the feed material is
ore, the following definition of ore must be used:
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Oe is a natural or native matter that may be mined and
treated for the extraction of any of its constituents or any
other matter from which source material is extracted in a
i censed uraniumor thoriummll.

2. Deterni nation of whether the feed material contains
hazar dous wast e.

| f the proposed feed material contains hazardous waste,
listed under subpart D 88 261.30-33 of 40 CFR (or comparable RCRA
authorized State regulations), it would be subject to EPA (or
State) regulation under RCRA. To avoid the complexities of
NRC/EPA dual regulation, such feed material will not be approved
for processing at a licensed mill. If the licensee can show that
the proposed feed material does not contain a listed hazardous
waste, this issue is resolved.

Feed material exhibiting only a characteristic of hazardous
waste (ignitable, corrosive, reactive, toxic) would not be
regulated as hazardous waste and could therefore be approved for
recycling and extraction of source material. However, this does
not apply to residues from water treatment, so acceptance of such
residues as feed material will depend on their not containing any
hazardous or characteristic hazardous waste. Staff may consult
with EPA (or the State) before making a determination of whether
the feed material contains hazardous waste.

3. Determination of whether the ore is being processed
primarily for its source-material content

For the tailings and waste from the proposed processing to
qualify as 11e.(2) byproduct material, the ore must be processed
primarily for its source-material content. There is concern that
wastes that would have to be disposed of as radioactive or mixed
waste would be proposed for processing at a uranium mill
primarily to be able to dispose of it in the tailings pile as
11e.(2) byproduct material. In determining whether the proposed
processing is primarily for the source-material content or for
the disposal of waste, either of the following tests can be used:

a. Co-disposal test . Determine if the feed material would
be approved for disposal in the tailings impoundment under the
"Final Revised Guidance on Disposal of Non-Atomic Energy Act of
1954, Section 11e.(2) Byproduct Material in Tailings
Impoundments,” or revisions or replacements to that guidance.
If the material would be approved for disposal, it can be
concluded that if a mill operator proposes to process it, the
processing is primarily for the source-material content. The
material would have to be physically and chemically similar to
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11le. (2) byproduct material and not be subject to RCRA or other
EPA hazardous-waste regul ati ons, as discussed in the guidance.

b. Licensee certification and justification test: The
i censee nmust certify under oath or affirmation that the feed
material is to be processed primarily for the recovery of urani um
and for no other primary purpose. The |icensee nust al so
justify, with reasonabl e docunentation, the certification. The
justification can be based on financial considerations, the high
urani um content of the feed material, or other grounds. The
determ nation that the proposed processing is primarily for the
source material content nust be nade on a case-specific basis.

If it can be determ ned, using the aforenentioned gui dance,
that the proposed feed naterial neets the definition of ore, that
it will not introduce a hazardous waste not otherw se exenpted,
and that the primary purpose of its processing is for its source-
mat erial content, the request can be approved.

Dat ed at Rockville, Maryland, this __ th day of August 1995.
For the Nucl ear Regul atory Conm ssion.

Joseph J. Hol oni ch, Chi ef
H gh- Level Waste and Urani um Recovery
Proj ects Branch
Di vi si on of Waste Managenent
O fice of Nuclear Material Safety
and Saf eguards



